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BEFORE THE JLLINOIS POLLUTION CONTROL BOARD
OF TIlE STATE OFILLINOIS

MIDWEST GENERATION, LLC, )
WILL COUNTY GENERATING STATION)

)
Petitioner, )

) PCB No. 2006-060
v. ) (CAMP Pennit Appeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent. )

NOTICE

To: Dorothy Gunu, Clerk SheldonA. Zabel
Illinois Pollution Control Board KathleenC. Bassi
100WestRandolph Street StephenJ. Bonebrake
Suite 11-500. JoshuaR. More
Chicago, Illinois 60601 Kavita M. Patel

SchiffHardin, LLP
Bradley P. llalloran 6600SearsTower
Hearing Officer 233 South Wacker Drive
JamesR. Thompson Center, Chicago, Illinois 60606
Suite 11-500
100WestRandolph Street
Chicago,flhinois 60601

PLEASE TAKE NOTICE that I havetodayelectronicallyfiled with theOffice of
theClerk ofthe Illinois Pollution Control Board theAPPEARANCES,MOTION IN
OPPOSITION TO PETITIONER’S REQUEST FOR STAY and AFFIDAVIT ofthe
Respondent,illinois EnvironmentalProtectionAgency,acopyofwhich is herewith
servedupontheassignedHearingOfficer and theattorneysfor thePetitioner.

Respectfullysubmittedby,

Robb H. Layman
AssistantCounsel

Dated:November 18, 2005
Illinois EnvironmentalProtectionAgency
1021 Nonh GrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)524-9137
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BEFORETHE ILLINOIS POLLUTION CONTROLBOAR])
OFTHE STATE OFILLINOIS

MIDWEST GENERATION,LLC, )
WILL COUNTY GENERATINGSTATION)

)
Petitioner, )

) PCBNo. 2006-060
V. ) (CAMP PermitAppeal)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESRobbH. Laymanandentershis appearanceon behalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY,asoneof its

attorneysin theabove-captionedmatter.

Respectfbllysubmittedby,
e~?7_~cw

Robb H. Layman

AssistantCounsel

Dated:November18, 2005
illinois EnvironmentalProtectionAgency
1021 North GrandAvenueEast
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)524-9137
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BEFORETIlE ILLINOIS POLLUTION CONTROLBOARD
OFTHE STATE OFILLINOIS

MIDWEST GENERATION,LLC, )
WILL COUNTY GENERATINGSTATION)

)
Petitioner, )

) PCB No. 2006-060
) (CAM’? PermitAppeal)
)

ILLINOIS ENVIRONMENTAL )
PROTECTIONAGENCY, )

)
Respondent. )

APPEARANCE

NOW COMESSallyCarterandentersherappearanceon behalfofthe

Respondent,ILLINOIS ENVIRONMENTAL PROTECTIONAGENCY, asoneof its

attorneysin theabove-captionedmatter.

Respectfullysubmittedby,

4abr&du
SallyCArter
AssistantCounsel

Dated:November18, 2005
illinois EnvironmentalProtectionAgency
1021 NorthGrandAvenueEast
P.O.Box 19276
Springfield,Illinois 62794-9276
(217)782-5544
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BEFORETHE ILLINOIS POLLUTION CONTROL BOARD

OFTHE STATE OF ILLINOIS

MIDWESTGENERATION,LLC, )
CRAWFORD GENERATINGSTATION )

)
Petitioner, )

) PCBNo. 2006-060
v. ) (CAAPPPermitAppeal)

)
ILLINOIS ENVIRONMENTAL )
PROTECTION AGENCY, )

)
Respondent. )

MOTION IN OPPOSITION TO
PETITIONER’SREOUESTFOR STAY

NOW COMEStheRespondent,ILLINOIS ENVIRONMENTAL PROTECTION

AGENCY (“Illinois EPA”), by andthroughits attorneys,andmovesthe illinois Pollution

ControlBoard (“Board”) to denythePetitioner’s,MIDWEST GENERATION,LLC,

(hereinafter“Midwest Generation”or.”Petitioner”),requestfor astayoftheeffectiveness

oftheCleanAir Act PermitProgram(“CAAPP”) permit issuedin theabove-captioned

matter.

INTRODUCTION

Acting in accordancewith its authorityundertheCAMP provisionsofthe

Illinois EnvironmentalProtectionAct (hereinafter“Act”), 415 JLCS5/39.5(2004),the

Illinois EPA issueda CAAPP permit to MidwestGenerationon September29, 2005.

Thepermit authorizedtheoperationofanelectricalpowergenerationfacility knownas

theWill CountyGeneratingStation. The facility is locatedat 529 East135th Roadin

Romeoville,Chicago,Illinois.
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On November2, 2005,attorneysfor the Petitionerfiled thisappeal(hereinafter

“Petition”) with theBoardchallengingcertainpermit conditionscontainedwithin the

CAAPP permit issuedby the Illinois EPA. Theillinois EPAreceivedan electronic

versionoftheappealon thesamedate. Formalnoticeoftheappealwasserveduponthe

illinois EPAon November4, 2005.

As partof its Petition,MidwestGenerationseeksa stayoftheeffectivenessofthe

entireCAMP permit,citing two principalgroundsforits requestedrelief. First,

Petitionerallegesthat theCAAPPpermit is subjectto theautomaticstayprovisionof the

illinois AdministrativeProcedureAct (“APA”), 5 ILCS200/10-65(b)(2004). As an

alternativebasisfor ablanketstayoftheCAAPPpermit,Petitionerallegesfactsintended

to supporttheBoard’suseofits discretionarystayauthority.

In accordancewith theBoard’sproceduralrequirements,the fllinois EPAmayfile

aresponseto anymotionwithin 14 daysafterserviceofthemotion. See,35 IlL Adm.

Code101.500(d).

ARGUMENT

The Illinois EPAurgestheBoardto denyPetitioner’srequestfor astayofthe

effectivenessof theentire CAMP permit. Forreasonsthatareexplainedin detailbelow,

Petitionercannotavail itselfOf theprotectionsaffordedbytheAPA’s automaticstay

provisionasa matterof law. Further,Petitionerhasfailed to demonstratesufficient

justificationfor theBoardto grantablanketstayoftheCAMP permitunderits

discretionarystayauthority. Giventheabsenceofan alternativerequestby Petitioner

seekingeithera stayofcontestedCAAPPpermit conditionsorany otherrelief deemed

just andappropriate,theBoard shoulddeclineto grantany stayreliefwhatsoever.
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I. TheCAAPP permit issued by theIllinois EPA shouldnot be stayed in
its entirety by reason of the MA’s automatic stay provision.

The first argumentraisedby Petitionermaintainsthat theCAMP permit in this

proceedingis subjectto theautomaticstayprovisionoftheMA. See,Petition atpages

5-6. TheautomaticstayprovisionundertheMA governsadministrativeproceedings

involving licensing,includinga “new licensewith referenceto anyactivity ofa

continuingnature.” See,5 J’LCS100/10-65(b). TheCAMP permitat issuein this

proceedinggovernsemissions-relatedactivitiesatan existing,majorstationarysourcein

illinois. Accordingly,theIllinois EPAdoesnot disputethat theCAAPPpermit is

synonymouswith a licensethat is of a continuingnature. Seealso, 5 ILCS100/1-35

(2004)(defining“license” asthe “wholeorpartof any agencypermit... requiredby

law”).

hi its argument,Petitionerpostulatesthat theMA automaticallystaysthe

effectivenessof theCAAPPpermituntil after theBoardhasrendereda fmaladjudication

on themeritsof thisappeal. Citing to aThird District AppellateCourtruling from over

two decadesago,Petitionerreasonsthat theMA’s stayprovisioncontinuesto apply

throughoutthedurationof thependingappealbecauseit is theBoard,not theIllinois

EPA, that makesthe“final agencydecision”on thepermit. See,Borg-Warner

Corporation v. Mauzy,427 N.E.2d415,56111.Dec. 335 (
3

Td Dist. 1981). Thestay

provisionwouldalsoapparentlyensurethat thePetitionercontinuesto abideby theterms

of“the existinglicense(which] shall continuein full forceandeffect.” See,5 ILCS

100/1-65(b)(2004). In thiscase,that“existinglicense”is theunderlyingStateoperating
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permits1that havebeenseparatelygoverningthefacility’s operationssincetheIllinois

EPA’soriginal receiptof thepermitapplication. See,415JLCS5/39.5(4)(b)(2004).

TheBorg-WarnerdecisionupheldtheAPA’s automaticstayprovision in the

contextof arenewalforaNationalPollutantDischargeElimination System(“NPDES”)

permit soughtbeforethe Illinois EPA. Notably, thecourtobserved:

“A final decision,in thesenseof afinal andbindingdecisioncomingout ofthe
administrativeprocessbeforetheadministrativeagencieswith decisionmaking
power,will notbe forthcomingin the instantcaseuntil thePCBruleson the
permit application.”

Borg-Warner, 56 Ill. Dec.at 341. TheIllinois EPAconcedesthat theBorg-Warner

decisionmaystill reflect good law andthat it probablywarrants,in theappropriatecase,

applicationof thedoctrineofstaredecisisbyIllinois courts. Moreover,theillinois EPA

observesthat theruling is apparently.inperfectharmonywith othersubsequentdecisions

by illinois courts that addressedtherespectiverolesoftheIllinois EPAandtheBoardin

permittingmattersundertheAct. In this regard,theillinois EPAis fully cognizantof the

“administrativecontinuum”that existswith respectto theBoard in mostpermitting

matters,andtheCAAPPprogramitselfdoesnot revealtheGeneralAssembly’s

intentionsto changethis administrativearrangement.See,illinois EPAv. illinois

Pollution ControlBoard, 486NE2d293, 294(3~”Dist. 1985),affirmed,illinois EPA v.

Illinois Pollution ControlBoard, 503 NB2d 343, 345 (flI. 1986);ESGWatts,Inc., v.

Illinois Pollution ControlBoard, 676 N.E.2d299, 304 (318Dist. 1997). Thus,it is the

Board’sdecisionin reviewingwhetheraCAMP permit shouldissuethatultimately

determineswhenthepermitbecomesfinal.

in limited situations,it is possible thata facility’s operationduring thependingreviewoftheCAAPP
permit applicationwasalsoauthorizedina Stateconstnictionpermit. -
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- While theBorg-Warneropinionmayoffer someinterestingreading,it doesnot

provideaproperprecedentin this case.Thisconclusioncanbe arrivedbecausetheAPA

simplydoesnotapply to theseCAMPpermitappealproceedings.Foronereason,the

APA’s variousprovisionsshouldnotapplywheretheGeneralAssemblyhaseffectively

exemptedthemfrom aparticularstatutoryscheme.Oneexampleofthisexerciseof -

legislativediscretionis foundwith administrativecitations,which underSection31.1 of

theAct arenotsubjectto thecontestedcaseprovisionsoftheAPA. See,415JLCS

5/31.1(e)(2004). In thecaseoftheAct’s CAAPPprovisions,a similarbasisfor

exemptionis providedby thepermit severabilityrequirementsthatgoverntheillinois

EPA’s issuanceofCAMP permits.

Section39.5(7)of the Illinois CAMP setsforth requirementsgoverningthe

permitcontentfor everyCA.APPpermit issuedby theIllinois EPA. Seegenerally,415

ILCS5/39.5(7)(2004). ~Section39.5(7)(i)oftheAct providesthat:

“Each CAMP permit issuedundersubsection10 ofthis Sectionshall includea
severabilityclauseto ensurethecontinuedvalidity ofthevariouspermit
requirementsin theeventof achallengeto anyportionsofthepermit.”

415ILCS5/39.5(7)(i) (2004). Thisprovisionrepresentssomethingmorethanthe trivial

or inconsequentialdictatesto an agencyin its administrationofapermitprogram.

Rather,it clearlycontemplatesa legal effectuponapermittingactionthat extendsbeyond

thescopeofthepermit’s terms. In otherwords,theGeneralAssemblywasnot simply

speakingto theIllinois EPAbut, rather,to alargeraudience.By observingthata

componentof a CAAPPpermit shallretaina “continuedvalidity,” lawmakersclearly

proscribedthat theuncontestedconditionsofa CAAPP permit mustcontinueto survive

notwithstandingachallengeto thepermit’sotherterms. This languagesignifiesan
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unambiguousintent to exemptsomesegmentof theCAMP permit from anykind of

protectivestayduring thepermit appealprocess.For thisreason,theautomaticstay

provisionoftheAM cannotbe said to governCAAPPpermitsissuedpursuantto the

Act. -

TheBoardshouldalsorejectthePetitioner’sautomaticstayargumenton entirely

separategrounds.Petitionersuggeststhat theAPA’s automaticstayprovisionappliesby

virtueofthe licensingthat is beingobtainedthroughtheCAMP permittingprocess.

However,theAPA containsa grandfathcringclausethat specificallyexemptsan

administrativeagencythatpreviouslypossessed“existingprocedureson July 1, 1977” tbr

contestedcaseor licensingmatters. See,5 ILCS100/1-5(a)(2004). Wheresuch

provisionswerein existenceprior to theJuly 1, 1977,date,thoseexistingprovisions

continueto apply. Id. -

Proceduralruleshavebeenin placewith theBoardsinceshortly afterits fonnal

creation. Becausethepennittingschemeestablishedby theAct contemplatedappealsto

theBoard,proceduralruleswerecreatedin thoseearlyyearsto guid6theBoard in its

deliberations.Similarto thecurrentBoardproceduresfor permittingdisputes,theearlier

rulesreferencedtheBoard’senforcementproceduresin providingspecificrequirements

for thepermit appealprocess.Theywerethen,astheyaretoday,contestedcase

requirementsby virtue of theirverynature.

TheearliestversionoftheBoard’sproceduralregulationswasadoptedon

October8, 1970 in theR70-4rulemakingandwassubsequentlypublishedby theIllinois

Secretaryof State’soffice as‘ProceduralRules.” Thoserulesincludedrequirementsfor

permit appeals,effectivethroughFebruary14, 1974,andth~yrequiredsuchproceedings
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to be conductedaccordingto theBoard’sPart III rulespertainingto enforcement.See,

Rule502. In contrastto theRegulatoryandNonadjudicativeHearingsandProceedings,

theEnforcementProceedingsofPart111 containeda plethoraofcontestedcase

requirements,includingprovisionsforthe filing of a petition(i.e., Rule304),

authorizationfor hearing(i.e.,Rule306),motionpractice(i.e., Rule308),discovery(i.e.,

Rule313),conductofthehearing(Rule 318),presentationofevidence(i.e., Rule321),

examinationofwitnesses(i.e., Rules324, 325 and327)andfinal disposition(i.e., Rule

322). A later versionoftheserules,includingamendments,wasadoptedby theBoard

on August29, 1974.

The“ProceduralRules”that originallyguidedtheBoardin enforcementcasesand

permit appealsformedthebasicframeworkforthecurrent-dayversiOnoftheBoard’s

proceduralregulationspromulgatedat 35 Ill. Adm. Code 101-130.Although theBoard’s

proceduralrulesmayhaveevolvedandexpandedovertime, thecorefeaturesof the

adversarialprocessgoverningthesecaseshaveremainedsubstantiallythesame,

including thoserulesgoverningCAMP permitappeals.BecausetheBoardhadsuch

proceduresin placeprior to July 1, 1977,thoseprocedureseffectively securedthe

Board’sexemptionfrom theAPA’s contestedcaserequirements.And so longasthose

underlyingprocedureshistoricallysatisfiedthegrandfatheringclause,it shouldnotmatter

that theAct’s CAMP programwasenactedsometwentyyearslater. After all, it is the

proceduresapplicableto contestedcasesandtheirpointoforigin that is relevantto this

analysis,not theadventofthepermittingprogramitself.2

2 PetitionermaycounterthattheBorg-Warnerdecisionis at oddswith this argumentand that part of the

appellatecourt’sruling held that theAPA’s grandfatheringclausedid notapply to theBoard’srulesfor the
NPDESpermitprogram.Thecourt’sdiscussionon the issueof thegrandfatheringclauseis inappositehere.
TheNPDESrulesat issuewerewrittenin a way that conditionedtheir effectivenessupon a futureevent.
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II. The CAAPPpermitissuedby theIllinois EPA shouldnot bestayedin
its entiretyby reasonofPetitioner’sallegedjustifications.

Separateandapartfrom its APA-relatedargument,PetitionerofferstheBoardan

alternativebasisfor grantingablanketstayoftheCAAPPpermit. Specifically,

Petitionersuggeststhat theBoardstaytheentireCAAPPpermitaspartof its

discretionarystayauthority. See,Petitionatpages6-8. While thereasonsput forward

by Petitionermight havesufficedto justi& astayoftheCAMP permit’scontested

conditionshadonebeensought,Petitionerfails to demonstrateaclearandconvincing

needfor abroaderstay. Evenif thePetitionercouldmustermorepersuasivearguments

on this issue,the illinois EPAquestionswhethersuchan all-encompassingremedyis

appropriateunderanycircumstances.NotwithstandingtheBoard’srecentpracticein

otherCAMP appeals,theillinois EPAhascometo regardblanketstaysof CAMP

permitsasincongruouswith theaimsoftheillinois CAMP andneedlesslyover-

protectivein light of attributescommonto theseappeals.

Section105.304(b)ofTitle 35 of theBoard’sproceduralregulationsprovidesthat

a petition for reviewofaCAMP permitmayincludea requestforstay. TheBoardhas

frequentlygrantedstaysin permitproceedings,oftenciting to thevariousfactors

consideredby Illinois courtsatcommonlaw. The factorsthatareusuallyexaminedby

theBoardincludetheexistenceof a clearlyascertainableright thatwarrantsprotection,

irreparableinjury in theabsenceofastay,thelack ofan adequatelegalremedyanda

Whentheeventactuallytookplace,theeffectivenessof the rulesoccurredafter theJuly 1, 1977,date
established in thegrandfatheringclause. More importantly, in addressinganissuethat wasnotcentralto
theappeal,theappellatecourt appearsto haveerroneouslyplacedtoomuchemphasison thesubstantive
permittingproceduresof theNPDESprogram,ratherthanthoseproceduresapplicableto theBoard’s
contestedcasehearings. A properconstructionof theAPA demandsthatthe focusbeplacedon the
existingprocedures“specifically for contestedcasesor licensing.”S ILCS100/I-5(a)(2004).
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probabilityofsuccesson themeritsof thecontroversy.See,BridgestonelFirestoneQQ

roadTire Companyv. illinois EPA, PCB 02-31 at page3 (November1, 2001);

CommunityLandfill CompanyandCity ofMorris v. illinois EPA, PCB No.01-48and01-

49 (consolidated)atpage5 (October19, 2000),citing Junkuncv. 5.1 Advanced

Technology& Manufacturing,498 N.E.2d1179(1”Dist. 1986). However,theBoardhas

notedthat its considerationis notconfinedexclusivelyto thosefactorsnor musteachone

of thosefactorsbeconsideredby theBoardin everycase.See,Bridgestone/Firestoneat

page3.

TheBoardhascommonlyevaluatedstayrequestswith an eyetowardthenature

of the injury thatmight befall anapplicantfrom havingto complywith permit conditions,

suchasthecompelledexpenditureof“significant resources,”AbitecCorporation v.

illinois EPA,PCBNo. 03-95atpage1 (February20,2003),or theeffectuallossof

appealrightsprior to afinal legaldetermination.Bridgestone/Firestoneatpage3. The

Boardhasalsoaffordedspecialattentionto the “likelihood ofenvironmentalhami” for

anystaythatmaybegranted. See,Bridgestone/Firestoneatpage3; AbitecCorporation

at 1; CommunityLandfill CompanyandCity ofMorris v. illinois EPA,atpage4.

I. Considerationof traditionalfactors

Petitioner’sMotion touches,albeit sketchily,on someoftherelevantfactorsin

this analysis. See,Petition atpages6-8. The Illinois EPAgenerallyacceptsthat

Petitionershouldnotberequiredto expendexorbitantcostsin complyingwith challenged

monitoring,reportingor record-keepingrequirementsoftheCAMP permituntil afterit

is providedits proverbial“day in court.” Petitioner’sright ofappeallikewise shouldnot

be cut shortorrenderedmootbecauseit wasunableto obtaina legal ruling beforebeing

9
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requiredto complywith thosetermsofthepermit thataredeemedobjectionable.The

Illinois EPA recognizesthesereasonsasalegitilnatebasisfor authorizingastayof

permit conditionscontestedon appeal.However,theyarenot at all instructiveto

Petitioner’sclaimthatastayof theentireCAMP permitis needed.

Judgingby afair readingofthePetition,Petitionerhaschallengeda relatively

smallnumberof theconditionscontainedin theoverall CAAPPpermit, thusleavingthe

lion’s shareofthepermitconditionsunaffectedby theappeal. Much of thegistof

Petitioner’sappealpertainsto “periodicmonitoring,” including a numberofprovisions

dealingwith emissionstesting,reporting,record-keepingandmonitoringofemissions

that arepurportedlybeyondthescopeoftheIllinois EPA’s statutorypermit authority. If

thevastmajorityofthepermit’s termsareuncontested,it cannotlogically follow that the

absenceof astayfor thoseconditionswill preventthePetitionerfrom exercisinga right

ofappeal. Similarly, it is difficult to discernwhy Petitioner’scompliancewith

uncontestedpermitconditionswould causeirreparablehann,especiallyif onecan

assume,ashere,that thecmxofCAAPPpermittingrequirementswerecarriedoverfrom

previously-existingStateoperatingpermits.3

TheIllinois EPAdoesnot disputethattheCleanAir Act’s (“CAA”) Tide Vprogram,which formedthe
frameworkfor the Illinois CAAPP,requiresonlya marshallingof pre-existing“applicablerequirements”
into a singleoperatingpermit for amajorsourceandthat it doesnotgenerallyauthorizenewsubstar,tic
requirements.See, Appalachian Power Companyv. illinois EPA, 208 F.3d 1015,1026-1027(D.C. Circuit,
2000); Ohio PublicInterestResearchGroup v. Whitman,386 F.3d792,794 (

6
th Cir. 2004); In re: Peabody

WesternCoal Company,CAA AppealNo. 04-0I, slip op. at6 (EAB, February18, 2005). Asidefrom the
conditionslawfully imposedby the Illinois EPAfor periodicmonitoringandothermiscellaneousmatters,
the remainderof theCAAPPpennitshouldbecomprisedofthepre-existingrequirementsthat were
previouslypermitted.A casualcomparisonof theCAAPPpermit andthe Petitionsuggeststhatthe present
appealonly calls into questiona relativelysmallfraction of permitconditionscontainedin theoverall
CAAPP permit.

10
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ii. Otherrelatedfactors

Petitionerarguesthattheabsenceofablanketstaywould cause“administrative

confusion”becausetheuncontestedconditionsof theCAAPPpermitwould remainin

effectwhile thechallengedconditionswould begovernedby the“old stateoperating

permits.” Petitionatpage7. The Illinois EPAtakesexceptionto akeyassumptionin

thePetitioner’sargument. In theIllinois EPA’sview, thevestigesof any formerState

operatingpermitsfor thisCAMP sourcedissipatedupon theillinois EPA’s issuanceof

theCAAPPpermiton September29,2005. This areaofdiscussionmaybeasignificant

sourceofPetitioner’smisunderstanding,thusexplainingits confusionwith theeffectsof

a limited stay.

Section39.5(4)(b)statesthat aCAAPPsourcemustabideby the termsof its

previousStateoperatingpermit, eventhoughthepermitmayhaveexpired,“until the

source’sCAAPPpermit hasbeenissued”See,415ILCS5/39.5(4)(b)(2004).4A few

subsectionslater, thestatuteprovidesthat theCAAPPpermit“shall uponbecoming

effectivesupercedetheStateoperatingpermit.” See,415JLCS5/39.5(4)(g)(2004).

Takentogether,theseprovisionsindicatethatpermitissuanceandpermit effectiveness

foraCAAPPpermit aresynonymousandthat anyunderlyingStateoperatingpermit

becomesanullity upon theaforementionedoccurrence.TheGeneralAssemblycouldnot

havereasonablyintendedfor asource’sobligationto enduponpermit issuance,only to

‘ PetitioneralsoreferencesSection9.1(f)of theAct asa sourceofauthorityfor its pSpositionthatthe
Stateoperatingpermit continuesin effectuntil theCAAPP permit isissued See,Petitionatpage6 This
assertioniserroneous.Section9.1(f) appliesonly toNewSourceReviewpermitsissuedunderthe
authorityof theCAA, notCAAPPpennitsspecificallygovernedby Section39.5. Althoughthe text of the
subsectionis silentwith respectto this distinction,it shouldbe construedwith referenceto its contextand
surroundingprovisions,whichare confinedentirelyto specifiedCAA programs.Alternatively,to the
extentthat theAct’s CAAPPrequirementsaremorespecificto CAAPPpermits,theprovisionfoundat
Section39.5(4)(b)would applyinsteadof the moregenerAl provisionunderSection91(1).
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havetheCAMP permit’ssupercedingeffect on theStateoperatingpermitdelayeduntil

permit effectiveness.

Petitionerapparentlyreadstheabove-referencedprovisionsasthough theyapply

to theBoard’sfinal action in this appeal. See,Petitionatpage6. However,this

argumentignoresotherprovisionsof theAct that clearlydepict the Illinois EPAasthe

permit-issuer.No clearerevidenceofthis intent canbefoundthanthenumerous

provisionsof Section39.5(9)of theAct, which governtheUnited StatesEnvironmental

ProtectionAgency’s(hereinafter“IJSEPA”) participationandrole in reviewingthe

CAAPPpermits.See,415 ILCSS/39.5(9X2004).5Otherprovisionsof theAct similarly

establishthatpermit issuancedenotestheactionofthe Illinois EPA, not theHoard,in the

contextofCAMP permitting.6

Aspreviously,mentioned,the Illinois EPA doesnot denythat theCAAPP

permittingprocessis analogousto thetypeof“administrativecontinuum”recognizedby

Illinois courtsin otherpermittingprogramsundertheAct. In this respect,the Illinois

EPA performsa roleunderthe Illinois CAAPP that requires,in essence,a defacto

issuanceof aCAAPP permit. TheBoard’sobligationin adjudicatingwhetherthepermit

shouldissue,in contrast,is a dejure-likefUnction that,while critical in termsof

See.415!LCS5139.5(9)(b)(notingrequirementthatthe Illinois EPAshallnot “issue” theproposed

permit if USEPAprovidesa written objectionwithin the 45 dayreviewperiod);415 ILCS
5/39.5(9)OXexplainingthatwhenthe Illinois EPAis in receiptof a USEPAobjectionarisingfrom a
petition, the “Agency shall not issuethepermit”); 4/5IICSSfSQ.5(9)(g)(observingrequirementsfor
whenevera USEPAobjectionis receivedby the Illinois EPAfollowing its issuanceof a permit after the
expirationof the45-dayreviewperiodandprior to receiptof anobjectionarisingfrom a petition).Notably,
onesuchprovisionstatesthat the “effectivenessof apermitor its requirements”is notstayedby virtue of
the filing of apetition with USEPA. See,415 !LCS5/39.5(9)0.

The requirementsin Section39.5(H)),entitled“Final AgencyAction,” recognizethe standardsfor
permit issuanceby theillinois EPA. 415 ILCS5/39.5(10)(2004). Similarly, the reviewprovisionsfor Title
V permits,codifiedat Section40.2, focuson a permitdenialor agrantof a permitwith conditionsasa
basis for appealtotheBoard. See,415 JLCS5/40,2(a)(2004). The latterprovisionsevengoso far asto
reference“final permitaction” in relationto theIllinois EPA’s permit decision. Id,

12
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determiningwhethera permit issuedby the Illinois EPAbecomesfinal, shouldnotcolor

themeaningofotherlegalterms.7 The issuanceor effectivenessof a CAAPPpermit is

functionallydistinctfrom the legalismsassociatedwith whena CAAPPpermit becomes

final.

Evenputting asidethelegal semanticsposedby this issue,the thrustof

Petitioner’sargumentmissesits mark. My confusionstemmingfrom theappealphase

oftheTitle V programshouldbe fairly modestcomparedto thepast. Prior t the

enactmentoftheCAA Amendmentsof 1990,statesissuedpermitsunderapatchworkof

variousprograms. In Illinois andelsewhere,numerouspermitsfor separateordiscrete

pollutant-emittingactivitieswould oftenexist for an individual sourceofmajoremissions

andthey frequentlydid not addresstheapplicability ofall otherCAA or state(i.e., State

ImplementationProgram(“SW”)) requirements.8TheTitle V operatingpermit program

ensuredthat all of a majorsource’sapplicablestateandCAA-relatedrequirementswould

bebroughttogetherinto a single,comprehensivedocument. In doing so, the legislation

soughtto minimizetheconfusionbroughtaboutfrom theabsenceof a uniform federal

permittingsystem.9 By trying to breathlife into theStateoperatingpermitsbeyondthe

dateofthe Illinois EPA’spermit issuance,Petitioner’sargumentwould actuallyprolong

oneof thevery problemsthat theTitle V permittingschemewasmeantto remedy.

‘~ As apracticalmatter,Petitioner’srequestedrelief beliesthe notionthat formerStateoperatingpermits
continueto governthe facility’s operationsuntil the Boardissuesits final ruling in this cause. After all, it
is theCAAPPpermit issuedby theIllinois EPAfrom whichthePetitioneris seekinga stay.

See,David P. Novello, TheNewCleanAir Act Operating Permit Program:EPA’s Final Rules,23
EnvironmentalLaw Reporter10080, 10081.10082(February1993).

ii
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Petitioneralsomentionsin passingthat the Illinois EPA’s failure to providea

sufficientstatementofbasisfor theCAMP permit is anotherreasonfor stayingtheentire

permit. Petition atpage7 BecausePetitionertreatsthis issueseparatelyin its Petition,

the Illinois EPAwill not fully addressthemeritsoftheargumentin this Motion,

However,the illinois EPAwill briefly respondto theissueasit relatesto thePetitioner’s

requestfor stay.

Thestatementofbasisenvisionedbythestatuteis aninformationalrequirement

that is meantto facilitateboththepublicandUSEPA’sunderstandingofthepermit

decisionin thedraftphase.ofpermitting.See,415ILCS5/39.5(8)(b)(2004). It is not a

partof, nordoesit otherwiseaffect, thecontentof theCAAPPpermit andit doesnotbind

or imposelegalconsequencesin thesamemannerthatapermititselfdoes.TheIllinois

EPA generallydoesnot believethat anyperceivedinadequaciesin thestatementofbasis

can lawfully rendertheentireCAAPP permit defective.

In this instance,thePetitioneridentified its grievanceswith respectto theCAAPP

permit’sconditionsnotwithstandingtheallegedflawsin theunderlyingstatementof

basis. To theextentthat somethingcontainedin a statementofbasisis found

objectionable,or is left out altogether,theIllinois EPA suggeststhat themechanismfor

challengingit runsto theunderlyingpermit condition,not thestatementitself. The

Petitionershouldnot beheardto complainoftheinadequaciesofthestatementwhenthe

basisthat givesrise to theappealstemsfrom a permit’sconditions,not thedeliberative

thought-processesof thepennittingagency.As such,the Illinois EPAdoesnot construe

astatementofbasisas affectingthevalidity ofthefinal CAAPPpermitnorasa reason

for voidingtheIllinois EPA’s final permit decision.If suchchallengeswererecognized

14
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by theBoard,theycouldserveasapretextfor preventingthefinal issuanceofaCAAPP

permit andresultin perpetuallitigation overa largelyministerialagencyfunction.

The Illinois EPA is ultimatelypreparedto arguethat thestatementofbasisthat

waspreparedin conjunctionwith theCAAPPpermitwassufficiently adequateasto

complywith theAct. Alternatively,theIllinois EPA is preparedto contendthat the

statementofbasisrequirementis predominantlyproceduralin nature,is confinedto the

preliminarystagesofthepermittingprocessandarguablylackssufficiently intelligible

standardsasto serveasa basisfor enforcement.In anyevent,theBoardshoulddenythe

Petitioner’srequestfor stayon anygroundsrelatingto this issue. On thewhole,the

Petitioner’schargethat thestatementofbasisaffectstheentirepermit is unsupportedby

law andfails to demonstratea probabilityofsuccesson themeritsofthecontroversy.

iii. Significanceof prior Boardrulings

TheBoardhas grantednumerousstaysin pastandpendingCAAPPpermit

proceedings.Forthemostpart,theextentofthereliefgrantedhasbeenafunction ofthe

reliefsoughtbythepetitioningparty. In severalcases,theBoardhasgrantedstaysofthe

entireCAAPP permit,usuallydoingsowithout muchsubstantivediscussion.’°

Curiously,all exceptingoneof theprior casesinvolving blanketstayswerebroughtby

petitioningpartiesrepresentedby thesamelaw firm. In otherCAMP appealcases,the

Boardgrantedstaysfbr thecontestedpermitconditions,againmirroring thereliefsought

‘° See,Lone Star Industries,Inc., v. Illinois EPA, PCBNo. 03-94,slip opinionat 2, (January9,2003);
Nielsenv. Bainbridge,L.L.C, v. Illinois EPA,PCBNo. 03-98,slipopinionat 1-2(Febniary6, 2003);
Saint-GobainContainers,Inc., v. Illinois EPA, PCBNo. 04-47,slip opinionat 1-2 (Novernbe6,
2003);Champion Laboratories, Inc., v. Illinois EPA,PCBNo. 04-65, slip opinionat 1 (January 8, 2004);;
Midwest Generation, L.L.C.. v, illinois EPA, PCB No. 04-lOS,slip opinion at I (January22, 2004); Ethyl
Petroleum Additives,Inc., v. Illinois EPA. slip opinionat t (February5, 2004); Board ofTrusteesof
Eastern Illinois Universityv. Illinois EPA,PCBNo. 04-110,supopinionat 1 (February5, 2004).
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by the petitioningparty.’ In afewcases,the Board doesnotappearto havegrantedany

stay protection whatsoever, as the petitioningpartyapparently opted not to pursue such

relief.’2

In the majority of the afore-referencet] cases, the Illinois EPAdid not actively

participatein thestaymotionssoughtbeforetheBoarddueto theperennially-occurring

pressofothermatters.’3 In doing so, theIllinois EPAclearlywaived anyrightsto voice

objectionsto thestayssoughtandobtainedin thosecases.Evenin theabsenceofa lack

ofresources,it is doubtfulthat the Illinois EPA would havearticulatedweightyconcerns,

aspresentlyargued,with respectto thestayreliefrequestedin earliercases.However,

following theBoard’s lastoccasionto acton ablanketstayrequestin aCAMP permit

appeal,Illinois EPAofficials becameawareofthepotentialimplicationsposedby stays

on theexistingTitle V program approval.’4 In the wake of this discovery,the Illinois

EPAis nowcompelledto observethattheBoard’searlierdecisionsaffordingblanket

staysto CAMP permitsarguably fell short of exploring all oftherelevantconsiderations

See, Bridgestone/Piresione Off-road Tire Companyv. Ill/n otsEPA, PCB 02-31atpage3 (November1,
2001);PPGIndustries, Inc., v. Illinois EPA,PCBNo. 03-82,slip opinionat 1-2 (February6, 2003);Abilec
Corporationv. illinois EPA, PCBNo. 03-95, slip opinionat 1-2 (February20,2003);Nowon, Inc., v.
illinois EPA,PCBNo. 04-102,slip opinionat 1-2 (January22,2004);OasisIndustries,Inc., v. Illinois
EPA, PCB No.04-116,slip opinionat 1-2 (May6, 2004).

12 See, XCTCLimited Partnership, v. illinois EPA, PCBNo. 01-46,consolidatedwith Georgia-PacWc

Tissue,L.LC., v. Illinois EPA, PCB No. Oi-51; GeneralElectricCompanyv. Illinois EPA, PCBNo. 04-

115 (January22,2004).

‘~ The Illinois EPAdid file a joint motionin supportof astayrequestseekingprotectionfor contested
conditionsofa CAAPPpermit. See,AbitecCorporation it. Illinois EPA, PCBNo. 03-95,slip opinionat I-
2 (February20, 2003).

‘~ JimRoss,a formerUnit Managerfor theCAAPP Unitof theDivision ofAir PollutionControl’s
PermitsSection,receivedan inquiryfrom a USEPA/RegionV representativein Marchof2004 pertaining
to thebroadnatureofthestaysobtainedinCAAPP permitappealproceedingsbeforetheBoard. This
initial inquiry ledto fluiber discussionbetweenUSEPAJRegionV representativesandthe Illinois EPA
regardingthe impactofsuchstayson theseverabilityrequirementsfor CAAPPpermits setforth in40
C.F.R. Part70 andthe Illinois CAAPP. (See.SupportingAffidavitofJim Ross attached to this Motion).
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necessaryto theanalysis. Accordingly,the Illinois EPAurges the Board to reflect upon

additionalfactorsthathavenotpreviouslybeenaddressedto date.’5

iv. StatutoryobjectivesofCAAPPandcommonattributesofpermit
appeals

As discussedearlierin thisMotion, theIllinois CAAPPcommandstheIllinois

EPA to incorporateconditionsinto a CAAPPpermitthat addressrequirements

concerningthe“severability” ofpermitconditions. See,415 ILCS5/39.5(7)(i) (200g,). To

thisend,everyCAAPPpermit is requiredto containapermit conditionseveringthose

conditionschallengedin a subsequentpennitappealfrom theotherpermit conditionsin

thepermit. Theseverabilityprovisionis prominentlydisplayedin theStandardPermit

ConditionsofthePetitioner’sCAAPPpermit. See,StandardPermitCondition9.13. It

should also be noted that the language from the Act’s CAAPPprogrammirrors the

provision promulgated by USEPAin its regulations implementingTitle V of the CAA.

See,40 C.F.R. §70.6(a)(5)(July 1,2005 edition).

As is evidentfrom the statutory language,theobviouslegislativeintent for this

CA.APP provision is to “ensure the continued validity” of the ostensiblylargerbodyof

permittingrequirementsthatarenotbeingchallengedon appeal. Theuseoftheword

“various” in describingthoseconditionsthatareseverableis especiallyimportantwhen

comparedwith thelaterreferencein thesamesentenceto “any portions”ofthepermit

that arecontested. Becausethecommonlyunderstoodmeaningoftheadjective

“various” is “of diverse kinds” or “unlike; different,” this wordingdemonstratesa

legislativeintent to contrastonediscernablegroupofpermit conditions (i.e., uncontested

~ It is notedthat theBoard’sprior rulingsregardingblanketstaysofCAAPPpermitshavebeengranted
contingent upontheBoard’sfinal actionin theappealor “until the Board orders otherwise.”
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conditions)from theotheranother(i.e., contestedconditions). See,TheAmerican

HeritageDictionary,SecondCollegeEdition; seealso, Webster‘s NewWorldDictionary,

Third CollegeEdition (describing primaryuseoftheterm as “differing one from another;

of several kinds”). Given the clear absence of ambiguity with this statutorytext, no other

reasonablemeaningcanbe attributed to its language.

TheIllinois EPAreadilyconcedesthat thepermitcontentrequirementsofthe

CAA andtheIllinois CAMP arenot directlybindingon theBoard. However, while the

Illinois EPA’smandateunderSection39.5(7)(i)oftheAct’s CAAPPprogram does not,

on its face,affect theBoard, the provision could arguably be read as a limited restriction

on theBoard’s discretionarystayauthorityin CAAPPappeals.16Implicit in thestatutory

languageis anunmistakableexpressionaimedatpreservingthevalidity andeffectiveness

of somesegmentof theCAAPPpermitduring the appeal process. This legislative goal

cannotbe achievedif blanket stays are the convention. Where the obviousintentionof

lawmakerscouldbe thwarted,reviewingcourtsmustconstrueastatutein a manner that

effectijajesits objectandpurpose.See,F.D.LC v. Nihiser, 799RSupp.904(C.D. Ill.

1992);Castanedav. Illinois HumanRightsCommission,547N.E.2d437 (Ill. 1989). In

this instance,theBoardshouldrecognizeaninherentlimitation of its stay authority by

virtueofthe Illinois CAAPP’sseverabilityprovision. At thevery least, the existence of

theprovisionshouldgivepauseto theBoard’srecentapproachin evaluatingstaysin

CA-APPpermit appeals.

“ Any suchresthclionmaynot beabsolute,astheAct’s permit contentrequirementdoesnotnecessarily
nile out thepotentialmeritsof a blanketstaywherea permitis challengedin its entirety.As previously
mentioned,the Illinois EPAdisputesthemeritsofPetitionersargumentrelatingto a purponeddeficiency
in theCAAPPpermit’sstatementofbasis.
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It isnoteworthythatoneof thechiefgoalsoftheCAA’s Title V programis to

promotepublicparticipation,includingtheuseofcitizensuitsto facilitatecompliance

through ~ TheseverabilityrequirementofthePart70 regulations,which

formedtheregulatorybasisfor Section39.5(7)(i)of the Illinois CAAPP,canbe seenas

an extensionofthis endeavor.BlanketstaysofCAMP permitscouldarguablylessen

theopportunitiesfor citizenenforcementin an areathat is teemingwith broadpublic

interest. Moreover,thecumulativeeffect of stayssoughtby Petitionerandothercoal-

firedCAAPPpermitteesin otherappealswouldcasta widenet. Blanketstaysof these

recently-issuedCAMP permitswould effectively shieldan entiresegmentofillinois’

utilities sectorfrom potentialenforcementbasedon Title V permitting, whichwasmeant

to providea moreconvenient,efficientmechanismfor thepublic to seekCAA-related

enforcement.

One lastconsiderationin this analysisis thedeliberate,if not time-consuming,

paceofpermit appealsin general. Frompastexperience,the Illinois EPAhasobserved

thatmanypermit appealsareofatypethat couldmoreaptly bedescribedas“protective

appeals.”Thesetypesof appealsare frequentlyfiled becauseaparticularpermit

conditionaffectsan issuerelatingto on-goingor future enforcementproceedings.

Alternatively, thesecasesmayentail someotherkind ofcontingencynecessitating

additionalpermitreview,a newpermit applicationand/orobtaininga revisedpermit from

theIllinois EPA. Only rarelydoesapermit appealactuallyproceedto hearing.

Basedon the illinois EPA’s estimation,nearlyall oftheCAMP permit appeals

filed with theBoardto datecouldbe aptly describedas“protectiveappeals,”While a

‘~ See,David P. Novello, TheNewClean Air Act Operating Permit Program: EPA ‘s FinalRules,23
EnvironmentalLaw Reporter10080,10081-10082(Febnaazy1993).
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handfulofcaseshavebeenvoluntarily dismissedfrom theBoard’sdocket,severalof

thesecases are,andwill remain,pendingwith theBoard for monthsand/oryearsto

come, in part,becausethereis no ability to resolvethemindependentoftheirrelated

enforcementorpermittingdevelopments.As theIllinois EPA is oftenanobligatory

participant in many of these types of cases, this argumentis not meant to condemnthe

practice. Rather, the relevantpointis thatsignificantportionsofaCAAPPpermit stayed

in its entiretywill be delayedfrom taking effect, in spite of bearing no relationship to the

appeal or its ultimate outcome. To allow this undercircumstanceswherepetitioning

partiesseldomappearto desiretheir“day in court”strikesthe Illinois EPA asneedlessly

over-protective.

CONCLUSION

Forthe reasonsexplainedabove,theIllinois EPAmovestheBoardto denythe

Petitioner’srequestfor astayoftheeffectivenessof theCAAPPpermit in its entirety.

Respectfullysubmittedby,

ILLINOIS ENVIRONMENTAL

PROTECTIONAGENCY,

Robb H. Layrnaiy/
Assistant Counset

Dated: November 18, 2005
Illinois EnvironmentalProtectionAgency
1021 North GrandAvenue East
P.O.Box 19276
Springfield, Illinois 62794-9276
(217)524-9137

20



ELECTRONIC FILING, RECEIVED, CLERKS OFFICE, NOVEMBER 18, 2005
ELECTRONIC FILING, RECEIVED, CLERKS OFFICE, NOVEMBER 18, 2005

STATE OF ILLINOIS
COUNTYOFSANGAMON

AFFIDAVIT
I, JimRoss,beingfirst duly sworn,deposeandstatethat thefollowing statements

set forth in this instrwnentaretrueandcorrect,exceptasto mattersthereinstatedto on

informationandbeliefand,asto suchmatters,theundersignedcertifiesthathebelieves

thesameto be true:

I. I ancurrentlyemployedbythe illinois EnvironmentalProtectionAgency

(“Illinois EPA”) asa SeniorPublic ServiëeAdministratorprofessionalengineer.During

theearlypartof2004, I wastheManageroftheCleanAir Act PermitProgram

(“CAAPP”) Unit in theDivision ofAir Pollution ControlsPermitSection,whoseoffices

arelocatedat 1021 North GrandAvenueEast,Springfield,illinois. I havebeen

employedwith theillinois EPAsinceMay 1988.

2. As partof myjob responsibilities,I participatedin frequentteleconference

callss~’ithrepresentativesfrom theUnitedStatesEnvironmentalProtectionAgency

(“USEPA”) at~RegionV in Chicago,Illinois, involving variousbendingCAAPPpermit

applicationsandissuespertainingto theadministrationofthe CAAPPprogram. By

virtueofmy involvementin theCAAPPpermit reviewprocess,I amfamiliarwith

communicationsbetweenUSEPA/RegionV andtheillinois EPA in Marchof2004

concerningan issuerelatingto staysobtainedin CAAPPpermit appealsbefOiethe

Illinois PollutionControlBoard. Theissuewasinitially raisedby arepresentativefrom

USEPA/RegionV, who expressedconcernabouttheimpactofsuchstaysuponthà.. -

severabilityrequirementsof40 C.F.R.Part70 andtheillinois CAAPP.

3. I havereadtheMotion preparedbytheillinois EPA’s attorneysrelatingto
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thismatterand,further, fmdthat thefactssetforth in said responses and answersaretrue,

responsive and complete to the best of myknowledge andbelief.

Subscribed andSworn
To Before Me thisJ~DayofNovember2005

4 OFFICIAL SEAL
t BRENDA BOEKNER
t p~rwptac,STATEociwicist

sayet~3~~
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CERTIFICATE OF SERVICE -

I herebycertify thaton the18thday ofNovember2005, I did send, by electronic

mail with prior approval,the following instrwnentsentitledAPPEARANCES,

MOTION IN OPPOSITIONTO PETITIONER’SREQUESTFOR STAY and

AFFIDAVIT to: -

DorothyGunn,Clerk
illinois PollutionControlBoard
100WestRandolphStreet
Suite 11-500
Chicago,illinois 60601

andatrueand correctcopyof thesameforegoinginstrument,by First ClassMail with

postagethereonfully paidanddepositedinto thepossessionoftheUnitedStatesPostal

Service,to:

Bradley P. Halloran SheldonA. Zabel
Hearing Officer KathleenC. Bassi
JamesR. ThompsonCenter StephenJ. Bonebrake -

Suite 11-500 JoshuaR. More
100WestRandolphStreet Kavita M. Patel
Chicago,Illinois 60601 SchiffHardin,LLP

6600SearsTower
233 SouthWackerDrive
Chicago,illinois 6060

Robb H. Layman
Assistant Counsel


